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EXECUTIVE SUMMARY

The purpose of this legal review is to establish the legal ground for municipal investments in
Karak/Jordan, Jdaidet El Chouf/Lebanon, and Monastir/Tunisia. This task is aimed at identifying (1)
whether each municipality is allowed to invest in for-profit businesses, (2) whether joining or setting up
municipal investment funds is allowed under existing laws, (3) if public-private partnerships can extend
to the municipal level, and (4) whether relevant laws established central support for municipal
investments.

Our review included municipal and public-private partnership (PPP) laws in each of the three countries.
In addition, we reviewed the Tunisian 2014 constitution and law governing public assets due to their
relevance.

For Jordan, we found that laws give sufficient autonomy for municipal investments, and that the two
relevant laws (municipal and PPP) will be updated during 2020 to given even better autonomy with the
most relevant amendment being in the PPP law which will include municipalities as potential public
sector partners. Joining or establishing investment funds was not clearly mentioned in any of the laws
we reviewed but it was not prohibited either. Our path forward in Jordan will be to design a fund and
seek the help of potential public sector partners such as the Cities and Villages Development Bank for
the execution of at least one investment, hopefully after setting up an investment fund for Karak.

Our review of the Lebanese laws showed Strong decentralization and decision-making abilities at
municipal levels and at the level of municipal unions, which are prevalent in Lebanon. Investment of
public assets is allowed for revenue generation; however, municipalities cannot use commercial bank
products and financing instruments as they are prohibited by law from opening commercial bank
accounts. The Lebanese PPP law was recently enacted and allows PPP projects that are initiated by a
public sector entity including municipalities. The PPP law, however, includes several conditions that may
discourage private sector participation. In particular, the law does not have any provision for unsolicited
private sector proposals. The laws we reviewed do not allow municipalities to participate in or establish
investment funds. Our path forward in Lebanon will include a design for the investment fund,
identification of investment-worthy projects, development of project plans, and pitches to potential
investors including support and capacity building for investment team.

The review of Tunisian constitution and laws shows a keen move towards decentralization and
empowerment of local decision-making, which would be inclusive of women, youth, persons with
disabilities, and all citizens at the local level. The PPP law is the most flexible of the three we reviewed as
it allows unsolicited proposals by private sector partners and gives them preference in the bidding
process. The Monastir municipal team did not show interest in investment funds, so our path forward
will include a design for a fund which we will share with Monastir, but our focus will be on identifying
investment opportunities and pushing them through the process of prioritization, planning, pitching,
and hopefully closing.

This review concludes the first step of our engagement and sets the stage for the next step, which is
designing investment funds for the three municipalities.
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BACKGROUND

The MENA Region Initiative as a model of Nexus Approach and Renewable Energy (MINARET) project
aims to address the unique sustainability challenges and opportunities of the MENA region by increasing
local and regional sustainability capacities using the synergies between renewable energy technology
and efficiency, water management, and food security.

MINARET is a four-year project kicked off in the first quarter of 2017 to be implemented in three
municipalities in Jordan, Tunisia and Lebanon, which are Karak, Monastir, and Jdaidet El Chouf,

respectively.

—

MINARET is funded by, and aligns with, the regional MENA strategy of Sweden’s Development
Cooperation. The project focuses on six UN sustainable development goals, which are gender equality,
clean water and sanitation, affordable and clean energy, sustainable cities and communities, climate
action, and partnerships for the goals.
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The project is being implemented by the National Energy Research Center / Royal Scientific Society
(NERC/RSS), in partnership with Horizon for Green Development (Horizon) and the International Union
for the Conservation of Nature (IUCN).

Greentech was contracted to initiate an activity that aims at supporting the target municipalities in
identifying investment-worthy project opportunities and accessing local and international investments
to support these opportunities. The key tasks Greentech is contracted to conduct are:

1. Study municipal laws regarding local investment flexibility and the ability to set-up investment
funds by participating municipalities.

2. Design and develop specific criteria of NEXUS Investment funds within the boundaries of each

country’s laws and regulations.

Work with designated municipal staff to identify available investment opportunities.

Prepare investment pitches for selected opportunities.

Present investment opportunities to potential investors along with municipal partners.

Support the closing of at least one investment in one of the three municipalities.

Support NERC in conducting networking events with community leaders and potential investors

in the three countries.

NouksWw

The scope of work is expected to set the stage for a more intensive effort that may be conducted at a
later stage by the MINARET team.




The first activity under this engagement is to conduct a legal review of the municipal laws and other
relevant laws that may affect municipal decisions regarding investments in for-profit projects. A cursory
review of laws and regulations highlighted these relevant laws, and this report includes an n-depth
review of the laws in the three partner countries. The report also includes findings from each
municipality regarding their interests and approach towards potential investments.




LEGAL REVIEW OF JORDANIAN LAWS

The two main laws relevant to investments by municipalities in projects or companies are:

1. The Jordanian Municipal Law Number 41 ratified in 2015, and
2. The Jordanian Public Private Partnership Law Number 31 ratified in 2014.

Although these two laws are being amended and are expected to have considerable changes if approved
by parliament during the regular session early 2020, our review addressed some of the expected
changes and focused on the existing laws as they are the current governing laws relating to our review.

Legal Framework

The Jordanian Government has been striving to improve development through several political,
economic, social, and legislative measures. A key focus has been to decentralize decision making and
attract investments to smaller cities and localities around the country. The Jordanian Government, and
as part of the ongoing decentralization of governance, has suggested legal amendments to include
citizens in decision making related to their well-being. This push aims at highlighting needs and priorities
and trying to create a real partnership between citizens, municipal leaders, and the private sector.

Based on the above preamble, and given the spirit of decentralization that has been pushed through
several actions by the Jordanian Government in recent years, we identified the following key questions
that drive the legal framework governing municipal development and investments, and have built our
legal opinion through answers to these questions:

How empowered are municipal leaders to make investment decisions?

Can municipalities establish investment funds or invest in existing funds?

Can municipalities partner with the private sector in new or existing businesses?

Are there potential public sector partners than can support such investment activities?

PwnNPR

The Jordanian Municipal Law

According to Section 3 of the Jordanian Municipal Law, a municipality is “a legal entity that is financially
and managerially independent,” allowing it to conduct its duties as an independent entity within the
boundaries of the law. This designation grants a municipality the legal ability and right to make decisions
related to the execution of its goals. According to Section 5.a of the Jordanian Municipal Law, a
municipality is governed by an elected municipal council, which (1) approves budgets and financial
statements, (2) drafts strategic and development plans, (3) creates lists of local needs and priorities for
approval by the executive (regional) council, (4) engages the local community to plan and execute
programs related to sustainable development, and (5) manages all municipal facilities, services, and
projects. The municipal council is allowed by Law (Sections 1,2, and 3) to create partnerships with other
municipalities or specialized private sector entities, or to create companies solely owned by the
municipality or in partnerships with private sector or community based organizations, with the condition
that such partnerships or companies have to be approved by the Minister of Local Administration
(formerly Minister of Municipal Affairs — the Minister).

Section 5.a.27 of the Jordanian Municipal Law gives permission to the Municipal Council to invest
municipal funds and assets, set required investment returns, remove any obstacles that may hinder local
investments, and encourage competition through simplification of processes. This permission clearly
allows municipalities to:
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e |nvest municipal assets and cash.
e Regulate local markets to improve investments and entice competition.

This permission applies to all 30 tasks allocated to municipalities by Law, which are all-encompassing
and can provide tens of investment opportunities if properly executed.

The legal permission also provides municipalities some flexibility by allowing them to partner up with
other municipalities or with specialized private sector or local community organizations. This flexibility
reduces the need for municipal staff capacity building in specialized fields and can allow municipalities
to focus their efforts and resources on general investment and business skill improvements. The
Jordanian Municipal Law clearly states that any such partnerships shall allocate supervisory powers to
the municipality.

Allowing municipalities to partner up with governmental, non-governmental, and private sector entities
should entail a clear legal permission for the municipalities to make profit. In analyzing the Jordanian
Municipal Law with respect to such permission, we found nothing preventing municipalities from
making profits. Furthermore, Section 16.2 states that proceeds from investment projects are approved
as municipal revenues.

According to Section 15.2, each municipality should form an investment committee headed by the head
of the Municipal Council and with the membership of the Municipal Manager, Investment Manager (if
existing), Development Unit Manager (if existing), and Legal Unit Manager, with this committee sending
its recommendations to the Municipal Council for any required actions or decisions.

Based on the above, a municipality is required to take certain actions to create the right investment
environment including:

Forming an investment committee.

Hiring an investment manager.

Hiring a development unit manager.

Raising the ability of the investment committee members to identify, assess, prioritize, and
recommend investment opportunities to the Municipal Council.

PwNPE

Section 16.a.4 of the Jordanian Municipal Law states that donations and grants are accepted as
municipal revenues conditional on the approval of the Council of Ministers if their source is non-
Jordanian. This means that Jordanian donations or grants are accepted without Minister’s approval.

The mayor is the authorized person allowed to sigh on memoranda of understanding, agreements, or
any document committing the municipality to investment with Jordanian entities after being granted
approval by the Municipal Council. If the counterparties are non-Jordanian, the Mayor shall require the
approvals of the Municipal Council and the Minister.

Section 15.a of the Jordanian Municipal Law states that all assets are to be registered in the name of the
municipality and such assets cannot be sold, allocated to others, given away, mortgaged, or rented out
without a decision from the Municipal Council according to a request from the Investment Committee,
with a condition that any such use of assets spanning more than five years shall require the approval of
the Minister. The legal interpretation of this section gives right to the municipalities to conduct most
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legal actions including signing contracts that may allocate municipal assets as part of projects or
companies within the boundaries given in the Law.

Section 15 is in principal sufficient to allow municipalities to enter into investment projects through
partnerships or joint establishment of special purpose companies conditional on the approval of the
Municipal Council and Minister if such investments are expected to last more than five years.

The Jordanian Municipal Law lacks any clarity pertaining to allowing municipalities to participate in or
establish investment funds, however, as previously noted, the Jordanian Municipal Law gives
municipalities the right to enter investments and for investments to be revenue generators. A thorough
review of the Jordanian Municipal Law revealed a lack of clarity that leads to inability to make a clear
opinion using Jordanian Municipal Law alone, however, when looking at other laws such as the Public
Private Partnership Law, we can see more flexibility in allowing public entities to invest directly or
indirectly as we will reveal next.

The Jordanian Public Private Partnership Law

A key change in the Public Private Partnership (PPP) law that was enacted in 2016 is the addition of
municipalities as public entities that can benefit from the Jordanian PPP Law, however, the examples of
investments that have been completed under this law are almost non-existent, and we were not able to
identify even one example involving a municipality.

Further investigation has identified a key challenge in the existing Jordanian PPP Law, which is the lack
of clarity in the way partnerships occur, especially as they relate to unsolicited proposals from potential
investors. In addition, and because of this lack of clarity, mayors we spoke to stated that they would
seek the Minister’s or even the Cabinet of Minister’s approval before attempting any such partnerships.

To get more details about this challenge, we met with the newly appointed head of the PPP Unit, which
was recently moved from the Ministry of Finance to the Prime Ministry. The Head of Unit agreed with
our assessment about the challenges in the existing Jordanian PPP Law, and confirmed that his Unit has
recently finished a draft of an updated Jordanian PPP Law, which they intend to present and hopefully
pass through Parliament before mid-2020. The new Jordanian PPP Law will enable municipalities to join
or establish funds intending to invest in PPP projects. In addition, municipal leaders will be able to
decide locally on PPP investments without the need to tender out PPP projects as is required in the
current Jordanian PPP Law.

These changes in the Jordanian PPP Law will be implemented in parallel with changes in the Jordanian
Municipal Law which will also be presented and should pass Parliament before mid-2020. These
amendments are intended to remove any conflicts or misunderstandings between the Jordanian
Municipal Law and the Jordanian PPP Law, especially as it pertains to partnerships with the private
sector.

Other Options

This legal review highlighted some challenges related to municipal abilities to establish investment funds
that are related to experience and prior examples. Specifically, lack of such examples may hinder
municipalities from taking the first step, which may be associated with high risk.

To reduce this risk, we met with the CEO of the Jordanian Cities and Villages Development Bank (CVDB),
which is majority owned by the Jordanian Government and is tasked with providing financial support to
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municipalities for funding local projects. The bank was initially established in 1951 as a development
fund and remained a fund until 1979 when it was turned into a bank.

The law governing the CVDB is also being amended to enable the bank to have higher flexibility to enter
PPP projects involving municipalities. The CVDB CEO also confirmed that the bank will be very interested
in supporting the development of municipal investment funds, where the CVDB would participate as a
General or Limited Partner and may even support the management of such funds.

Summary
Our review of the Jordanian Municipal Law and Jordanian PPP Law revealed the following:

1.

10.

11.

Municipalities can participate in investment projects and profit from such investments is
approved as municipal revenue.

Any investments by a municipality should correspond to municipal goals and objectives and be
a priority according to strategic plans and objectives.

The Mayor is authorized to legally commit municipalities to investments after receiving
approval from the Municipal Council and the Minister for investments longer than five years.
The municipal Investment Committee is tasked with identifying investment opportunities and
prioritizing them according to municipal needs and expected returns.

Any contract with non-Jordanian entities requires the approval of the Minister.

Municipalities can accept donations or grants from non-Jordanian sources upon approval of the
Council of Ministers and can accept Jordanian grants or gifts with the approval of the Municipal
Council.

The ability to participate in or set-up an investment fund is not covered in the Jordanian
Municipal Law, however, the Public Private Partnership Law has included municipalities as
public entities that may benefit from public private partnerships.

The current Jordanian PPP Law lacks clarity in process and flexibility in implementation, which is
why the Jordanian PPP Law, along with some sections of the Jordanian Municipal Law are being
amended and are expected to pass Parliament before mid-2020.

The amended laws are expected to enable municipalities to set-up or enter investment funds
that would invest in PPP projects.

The Jordanian Cities and Villages Development Bank can participate in investment funds and
has access to smart financing tools that can help municipalities enter profitable investments.
Municipalities are allowed by law to create coalitions or unions to enable stronger capacity in
investment and pooling of skills and resources. This has happened only once recently through
the creation of a coalition of the Badiya municipalities and is intended for the greater Karak
municipalities.
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LEGAL REVIEW OF LEBANESE LAWS

Like the Jordanian laws, the ability of municipal leaders to invest in for-profit projects or investment
funds is governed by two laws:

1. Municipal Law number 118 ratified and published in 1977, and
2. The Public Private Partnership Law number 42 ratified and published in 2017.

These two laws were ratified 40 years apart, which is why we expect the PPP Law to have improved
flexibility pertaining to municipal empowerment and investment abilities.

Legal Framework
Lebanon suffered from a long civil war between 1975 and 1990. The country’s main infrastructure was
destroyed, or seriously damaged, and public services suffered considerably.

Because of this war, municipalities were given strong autonomy to support their citizens by providing
local services and supporting the provision of services such as electricity generation and distribution.
Municipalities also took it upon themselves to financially support themselves by investing fixed assets
such as public land through long-term leases.

In terms of PPP, in April 2018, a conference entitled 'Conférence Economique pour le Développement
par les Réformes avec les Entreprises' (CEDRE) was hosted by the Government of France during which
the Lebanese Government released its economic stabilization vision, which included a long-term Capital
Investment Program (CIP), for which the government sought financing from lenders and donors for new
projects. The Lebanese Government also informed participants that it intends to facilitate private sector
participation in the country’s economic development plans through public private partnerships.

The released CIP was to focus on the following sectors: water and wastewater, solid waste,
transportation, electricity generation and distribution, telecommunications, and infrastructure for
tourism and industry.

To support this CIP, which the Lebanese Government estimated will require more than USS17 billion
between 2018 and 2025, around $7 billion were expected to come from PPP projects and S5 billion
through direct private sector investments.

The legal framework used to review the relevant Lebanese laws attempts to answer the same four
guestions as in the case of Jordan, which are:

How empowered are municipal leaders to make investment decisions?

Can municipalities establish investment funds or invest in existing funds?

Can municipalities partner with the private sector in new or existing businesses?

Are there potential public sector partners than can support such investment activities?

PwNPR

The Lebanese Municipal Law
The Lebanese Municipal Law was amended in 1997 to update certain sections relating to amounts of
money using Lebanese Lira (LL), which has been substantially devalued due to the Civil War.
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According to Section 1 of the Lebanese Municipal Law, a municipality is a local government that is
independent from the central government and has its own financial and managerial autonomy within its
jurisdiction, however, this local government works under the supervision of the central government.

Compared to Jordan which has 103 municipalities, Lebanon has 1,029 municipalities, each having its
own autonomy and ability to make local decisions.

Section 2 of the Lebanese Municipal Law allowed a municipality to be formed in any geographic location
that has more than 300 inhabitants and 10,000 Lira of annual revenues. This section was canceled in the
1997 amendment.

A municipality is managed by a municipal council that is voted into office through local election.

The municipal council is responsible for any action that would result in benefiting the constituents of the
municipality (section 47) and all regulations taken within the municipality’s jurisdiction are mandatory
and should be implemented.

Main tasks assigned to the municipal council include borrowing funds to implement approved projects,
using current or future revenues as collateral for debt, and accepting or rejecting donations.

Several sections in the Lebanese Municipal Law including sections 47, 48, 50, 51, and 55 highlight
authorized actions that can legally be taken by the municipal council. Section 51 states that actions
attempted by any local authority without approval of the municipal council require the approval of the
council of ministers.

These sections clearly state that municipal councils can authorize certain investments in schools, public
housing and facilities, hospitals and clinics, museums and public libraries, parks and entertainment
facilities, public transportation, and public markets. The municipal council also has the final say (even if
proposed by the central government) on decisions related to changing the name of the locality, traffic
management, establishment of public schools and hospitals, establishment of charity organizations, and
issuance of business licenses. The law clearly gives strong autonomy to the municipal council and the
mayor which is voted into office by the council.

The Mayor under the Lebanese Municipal Law has a wide range of decision-making authority pertaining
to executing municipal council decisions, budgeting, managing all municipal facilities, managing
municipal fixed and liquid assets to the benefit of residents, and entering into procurement or business
transactions.

Section 86 of the Lebanese Municipal Law confines municipal revenues to the following:

e Fees collected directly from municipal services.

e Fees collected by the central government on behalf of certain municipalities and are distributed
to those municipalities.

e Fees collected by the central government on behalf of all municipalities.

e Grants and loans.

e Revenues related to municipal assets, including public land.

e Fines.

—
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The amount of fees collected from residents and by the central Government on behalf of a certain
municipality or all municipalities has been set in the Lebanese Municipal Law are considered by today’s
standards to be insufficient, which is why an effort is underway at the Lebanese Parliament to raise
some fees as follows:

Ten times the technical study fees, licensing fees, and rental agreement registration.
Seventy-five times the fees from roaming service providers.

Fees based on percentages of estimated value to be amended to reflect current prices and be
fair to both parties.

Value added fees and taxes on electricity, water, and phone services are usually amended by the
central Government and reflected in proceeds to municipalities.

Other fees collected by the central Government on behalf of all municipalities are also usually
amended and reflected on the shares of each municipality.

All fees collected by the central Government are distributed to municipal unions (up to 25% of
all fees) and to municipalities (at least 75% of all fees).

Collection of fees by municipalities takes place in several ways including through private sector
collection partners. This flexibility shows a clear direction by the Lebanese legislature to involve the
private sector in supporting municipal work through the provision of specific services.

In addition to the above, several efforts have been made to increase municipal revenues within the
boundaries of the Lebanese Municipal Law including:

Allowing municipalities to set new fees or amend existing fees related to access to touristic sites,
which is guaranteed by the decentralization clauses in the Lebanese Municipal Law.
Encouraging municipalities to use fixed assets such as land and property as revenue sources,
where such use will not adversely affect the heritage or environment of the locality. This
encouragement, along with the Lebanese PPP Law, have enabled Lebanese municipalities to
enter PPP projects without the need for substantial cash resources.
According to the Lebanese Municipal Law, municipalities (and municipal unions by extension)
can use non-registered public land for financial benefit. These include forests, large properties,
etc. Using these public assets can support more PPP project partnerships. Some of the project
ideas proposed for these public assets include:

o Waste separation and recycling facilities.

o Erecting public parks or recreation parks in partnership with the private sector.

o Allocating nature reserves with paid access and public facilities.

o Renting assets to the private sector against fair fees.
Encouraging international partners to give grants to Lebanese municipalities for the fulfillment
of certain financial needs. These gifts or grants are allowed by the Lebanese Municipal Law and
require only municipal council approval if they were given unconditionally, while they require
approval from the Council of Ministers if they came with financial or political conditions.

The Lebanese Public Private Partnership Law

The Lebanese Municipal Law does now allow municipalities to open bank accounts except that each
municipality has a bank account at the Government-owned Lebanon National Bank (Banque Du Liban),
which are only used for payment of municipal financial commitment. This prevents municipalities from
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investing their cash proceeds through the commercial banking sector and forces them to look elsewhere
for investment opportunities.

To support municipal and central Government investment, the Lebanese PPP Law was published in
2017, and the authority of the Higher Council for Privatization was tasked with supervising PPP
opportunities and project creation, and its name was changed to become the High Council for
Privatization and PPP (HCPP). Since its release, there have been several project ideas released under the
new Lebanese PPP Law, including the expansion of the International Airport in cooperation with the
International Finance Corporation (IFC), several waste-to-energy projects, electricity generation
(conventional and renewable) projects, infrastructure projects in cooperation with the European Bank
for Reconstruction and Development (EBRD), and several information and communication projects.

Under the Lebanese PPP Law, any minister can propose a PPP project. In addition, the chairperson of
any municipal council can propose local PPP projects to the HCPP. Any proposal should include a
preliminary feasibility study for the proposed project, which is reviewed by the HCPP. If approved, a
committee will be formed chaired by the Secretary General of the HCPP and comprised of the chairman
of the municipal council for municipal projects, representatives of the relevant ministries, the Ministry
of Finance, and the chairman of the relevant regulatory authority. The committee can appoint
specialized consultants from the public and private sectors to support its efforts. A complete study for
the project including financial, technical, legal, economic, and other aspects related to the project is to
be conducted by the committee and a detailed report including the committee’s recommendation is
submitted to the Council of Ministers for their approval. If approved by the HCPP and Council of
Ministers, the committee will then initiate the procurement process for the award of the project.

According to the Lebanese PPP Law, the process of PPP procurement follows international procedures.
First, an international request for expressions of interest in released. Once requests are received, the
committee studies them against the published qualification criteria and issues a shortlist of qualified
bidders. A request for proposal (RFP) along with the draft PPP agreement is sent to the qualified bidders.
An RFP can only be released if approved by the Council of Ministers or Chairman of municipal council
(for municipal projects). Once received, bids are evaluated against published criteria, and awards are
announced accordingly.

Concerning the use of public assets against shares in PPP project companies, the Lebanese PPP Law
stipulates that such actions are permitted, but does not clarify whether such assets can be used as
security by the project company. The Lebanese Municipal Law, however, prohibits using public assets as
security for municipal projects, which leads us to believe that such prohibition extends to PPP projects.
This will prevent municipalities from using these assets to improve the bankability of PPP projects.

Furthermore, the Lebanese PPP Law has the following challenges:

e The preceding procedure assumes all PPP projects will be initiated by the public sector (central
Government or municipal council). The Lebanese PPP Law does not cover unsolicited proposals
by the private sector. In our opinion, this is a weakness in the law as Lebanon misses the
opportunities associated with projects unknown to public sector leaders that may very well
benefit Lebanese municipalities.

e The Lebanese PPP Law does not cover the provision of sovereign guarantee for PPP projects,
which is deemed necessary especially for large projects. Provision of sovereign guarantees is




covered, however, in the Lebanese constitution, which allows undertaking such financial
liabilities by virtue of a special law that needs to be issued for each case of guarantee provision
to the project company or its sponsors.

The Lebanese PPP Law misses any clarity on risk allocation, and only states that risk distribution
will be agreed to in the PPP agreement.

Allowing unsolicited proposals should include the possibility of direct award to private sector
partners after fulfilling certain conditions and PPP conditions being approved by a neutral third-
party consultant.

Empowerment of Municipal Unions

Municipal unions are commonplace in Lebanon. They strengthen decentralization by representing
several municipalities and joining efforts for the benefit of the collection of represented municipalities
Municipal unions can act as lobbyists to enable greater autonomy as it pertains to the acceptance of
unsolicited PPP projects and the amendment of the Lebanese PPP Law to make it more appealing to
private sector investors. Municipal unions may also combine municipal assets towards a PPP
investment. This will provide more opportunities for investment and thus higher possibility of revenue
generation from such investments.

Summary
Our legal review of the Lebanese Municipal Law and PPP Law has revealed the following:

1.

10.

Municipalities in Lebanon are empowered through strong decentralization and decision-making
abilities.

Municipal unions are normally formed and are strong lobbyists for municipal rights and
supporters of municipal service provision.

Municipalities can invest public assets through conventional means of rental, common use, joint
use, etc.

Municipal councils have strong decision-making abilities and mayors, who are voted into office
by the municipal council, are tasked with executing the council’s decisions and plans.

Under the Lebanese Municipal Law, municipalities are not allowed to have commercial bank
accounts or invest in conventional financial products.

Unconventional investments including partnerships with the private sector are not covered in
the Lebanese Municipal Law but are covered in the Lebanese PPP Law.

The Lebanese PPP Law assumes all projects to be initiated by public sector entities including
municipalities and does not provide for the acceptance of unsolicited proposals.

Under the Lebanese PPP Law, all projects undergo a conventional procurement process that
starts with a request for qualifications, then a request for proposals by qualified bidders, and
finally negotiating the specific terms of a PPP agreement. Our opinion is that the process is too
rigid and long to bring in the required financial benefits. The process also discourages private
sector partners from investing in studies prior to securing a contract.

Municipal unions can lobby the central Government and parliament to amend the Lebanese
Municipal and PPP laws allowing them greater flexibility in financial management and
investments.

Neither law allows municipalities to enter or establish investment funds. This lack of clarity may
hinder efforts to take such actions.
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LEGAL REVIEW OF TUNISIAN LAWS

In Tunisia, the updated 2014 constitution and three laws govern municipal ability to invest in profitable
projects or utilize public assets for such purpose. These are:

1. Law number 29 for the year 2018 related to Local Government (Municipalities),
2. Law number 23 for the year 2008 related to Governance of Public Assets, and
3. Law number 49 for the year 2015 related to Public Private Partnership Contracts.

Together, these three laws are reviewed to clarify municipal legal authority pertaining to entering
investment projects or setting up investment funds.

Legal Framework

The Arab Spring brought many changes to the legal structure in Tunisia, including the adoption of an
updated constitution in 2014, which described Tunisia as a unitary state with strong administrative
decentralization. This led to the passing of the 2018 municipal law following the 2015 PPP law, both of
which allowing legal entities including municipalities strong decision-making abilities related to use of
public assets for economic support, while abiding by the 2008 law related to such use.

Our review followed this spirit of decentralized empowerment and focused on municipal abilities to
invest and set-up or partner in existing investment funds in order to answer the same questions we
asked for Jordan and Lebanon. Our review first presents the political and legal foundations for
decentralization and the updated structures that were enacted to implement them. Secondly, we
address the logistical and fiscal challenges facing implementation, the engagement of civil society in
decentralized decision-making and relevant structures, and how this decentralization affected municipal
leaders in relation to their ability to seek revenues through investments.

The Tunisian 2014 Constitution and Local Government

Article 71 of the 1959 constitution is the only article addressing local government, yet it did not set legal
principles that can be used towards decentralization. This constitution allowed regional and municipal
councils to manage local issues but did not specify how such management was to take place. This
remained the same under the rule of all Tunisian leaders including Ben Ali (1987-2011) and until the
constitution was amended in 2014. In the 2014 constitution, there is a complete chapter (Chapter VII)
addressing “Local Government.” The chapter contains 12 articles (131-142) in addition to general
principles covered in articles 14 and 15 of Chapter I. This coverage is substantial and shows serious
intent to move Tunisia towards decentralization.

The 2014 constitution further increases local governance power for localities with higher population
density. In these localities, discretionary power of the legislator decreases, and the legislator is obliged
to transmit the constitutional principles of decentralization into local institutions.

From a purely legal perspective, decentralization needs three conditions to take effect. These are (1)
legal and financial autonomy, (2) legal empowerment, and (3) clear delineation of powers. We will
examine these three conditions below.

Legal and Financial Autonomy
Under article 132 of the Constitution, local government is assigned independent legal personality, which
allows for autonomy in relation to the state and having independent legal existence. This principle of




autonomous administration is also reinforced in Section 2 of the Tunisian Local Government Law.
Section 2 further clarifies this autonomy as both administrative and financial. This allows local
governments to operate their own financial plans and manage their own budgets autonomously.

Legal Empowerment
Decentralization requires allocating powers to local governments, which should have clear operating
principles of such power distribution between the central Government and local government.

In contrast to the 1959 constitution, the 2014 constitution sets two clear principles for power
attribution, which are the principle of subsidiarity and the principle of correspondence.

Clear Delineation of Powers

The principle of delineation, which follows the European Charter of Local Self-Government (ECLSG,
1988) is included in article 134 of the Tunisian Constitution, and further clarified in Chapter 2 (articles 13
to 24) of the Tunisian Local Government Law. The principle identifies and authorizes three categories of
powers given to local government, which are (1) own powers, (2) powers shared with the central
government/State, and (3) powers transferred by the central government to local governments. The
principle of delineation only applies to joint powers and transferred powers.

This principle is very important because it clearly delineates distribution of powers in a way that pushes
power down closest to the citizen whenever appropriate and takes it up through the several levels of
governance until central government according to reason and appropriateness. Some of the laws
attributed to local government in the 2014 Constitution (article 134) include regulation, law and order,
economic development, and urban planning.

Under the 2014 Constitution, central government no longer exercises control over decisions made by
local governments, instead, article 138 stipulates that local government assumes autonomy in decision-
making while central government has the right to conduct post-audits where it appears that decisions
were made in error. This goes in-line with the differentiation between autonomy and independence,
where the latter is de facto not given to local government and can always be used by central
government to exercise oversight through the judiciary system of Tunisia.

Elections, Gender, Youth, and Minority Inclusion

Article 133 of the 2014 Constitution states that “local governments are headed by elected councils.
Municipal and regional councils are elected by universal suffrage through general, free, direct, secret,
fair, and transparent elections. District councils are elected by the members of municipal and regional
councils. Election law shall guarantee the representation of youth in local government councils.”

Furthermore, articles 8 and 34 of the 2014 Constitution give bigger weight to gender parity and the role
of youth in Tunisia’s political life. This inclusion is expected to help Tunisia improve its ability to stabilize
the economy and seek more investments from within the country and as foreign direct investments into
the economy.

The 2018 Local Government law goes further to demand that local electoral lists should have equal
numbers of men and women as heads of lists for lists associated with political parties (excluding
independent lists). The law further lowers the age of candidates standing for local and regional elections
to 18 years and requires that a third of the candidates must be under the age of 35, and if two members
win the same number of votes, the younger of the two is chosen by the council president.
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The Local Government law also dedicates a whole chapter to participatory democracy. The law allows
citizens to access all public record administrative documents, scrutinize local decisions in public forums,
and encourages participation in decision-making by considerably improving the transparency associated
with the decision-making process.

Extending Local Governance to Cover the Whole Country

Prior to 2014, over 70% of Tunisia did not follow any municipality. This included most rural and border
areas of the country and around a third of the population. Not being municipalized meant lack, or non-
existence of public services, and citizen inability to effectively exercise citizenship rights.

Article 131 of the 2014 Constitution extends all levels of government to all territories of Tunisia and
creates a third level of local government in addition to municipalities and regions, which are the
districts. This further supported the need for decentralization and influenced the Local Governance law
to become more inclusive at all horizontal and vertical levels of the country.

Article 141 of the 2014 Constitution gave the constitutional basis for creating the High Council of Local
Government, which acts as a consultative body for local legislation, budgeting, local planning, and cross-
country balanced development. In addition, article 61 of the Local Government law created the High
Court of Local Finance, which is responsible for supporting good governance related to local financing
and management of local economic improvement.

Existing Challenges
Despite all the efforts made to amend the constitution and ratify new laws, Tunisia still suffers from key
challenges that may slow down local investments. Some of these challenges include:

e Local tax revenue (mainly from property and undeveloped land taxes) is relatively weak (2.4% of
national tax revenues) when compared to other countries (e.g., 15.2% in France, 48% in
Germany, 43% in the USA, and 4.8% in Morocco).

e Municipalities suffer from a large debt burden, which was exacerbated in 2014 when 86 new
municipalities were created. This risk, however, is expected to be temporary and to be mitigated
by central government support through the High Court of Local Finance and other instruments
such as the Tunisian Common Loan Fund for decentralization.

e Shortage of skilled personnel (estimated at 90%). Attraction of highly skilled workforce needs to
be accompanied by higher salaries, improved local services, and clear career prospects.
According to the Ministry of Finance, there is a current need to recruit 1,500 skilled managers to
support the staff at Tunisia’s 350 municipalities, which is expected to take place through a five-
year plan recently released by the ministry.

e Implementation challenges related to a required paradigm shift to include all facets of society in
the decentralization push. To achieve this, Tunisia created the Ministry of Local Government and
the Environment in 2016, with the key task of implementing government decentralization policy
in accordance with Chapter VIl of the 2014 Constitution and the Local Government law. The
ministry will cooperate with other institutions including the High Council of Local Government
and the High Court of Local Finance to support local governments and empower their success.

e Hostility towards taxation, especially at the local level. It will take time and considerable effort
to build local confidence and make paying taxes part of daily life.
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The Tunisian Public Private Partnership and Public Asset Governance Laws

PPP Law number 49 for the year 2015 was ratified following the amended 2014 Constitution. The law
states that it aims at “diversifying the means by which public needs are met, including means of
financing supported by the private sector and the specialized skills of the private sector.” The main
purpose of the law is to:

e Attract local, regional, and international investments.

e Encouraging the private sector to participate and innovate.

e Job creation through economic development.

e Reduction of government spending and sharing risks with the private sector.

The PPP Law stipulates that public entities, including local government entities, can approach the
General Authority for Public Private Partnership (the “Authority”) with PPP idea fiches, which need to be
approved by the Authority. Upon approval, PPP projects are generally tendered, with the following
exceptions:

e Section 9 states that competitive negotiations are allowed through a qualification process and
calls for proposal to qualified bidders.

e Section 10 allows for direct negotiations for PPP projects related to national security and
defense, need for immediate continuation of public service, and if the need can only be fulfilled
by a patent owner.

e Unsolicited PPP proposals which fulfill a need at a public entity. These proposals cannot be
similar to already announced needs, and if approved by the public entity, will need to follow the
rules of project awarding, however, the private sector bidder will get a preferential assessment
margin upon competitive bidding.

The PPP Law requires the establishment of a special purpose company for each PPP project with public
ownership commensurate to the public entities’ participation value into the project. The PPP Law and
Public Assets Governance Law allow public entities to use public assets in lieu of their shares in PPP
project companies.

When read alongside the Local Government Law and in light of the 2014 Constitution, the PPP Law gives
sufficient empowerment to local governments including municipalities to enter PPP projects.

Summary
Our review of the 2014 Tunisian Constitution, the 2018 Local Government Law, the 2008 Governance of
Public Assets Law, and the 2015 Public Private Partnership Law revealed the following:

1. Tunisia has gone through big changes in its constitutional law as a result of the Arab Spring. A
key outcome of these changes is the 2014 Constitution.

2. One of the main constitutional changes relates to empowerment of local governance and
inclusion of all citizens and geographies under local law.

3. Local governments under the new constitution and associated laws are given administrative
autonomy related to law and order, economic development, regulation, and urban planning.

4. The Central government is no longer allowed to mandate how localities are administered but
can audit local government decisions after they are made to strengthen transparency and
governance.




Municipal leaders can invest public assets and utilize them for PPP projects by building a
business case and presenting it to the PPP Authority for approval.

PPP projects are generally awarded through competitive bidding but can also be awarded
through qualification and limited invitation to bid, and through direct award in special cases.
Unsolicited private sector PPP proposals are allowed and, if approved in principal, will go
through competitive bidding with preferential assessment points given to the proposing entity.
There is no direct mention of investment funds in any of the reviewed documents, however, the
strong push for centralization leads us to believe that municipal and local leaders can enter
existing investment funds, or establish new funds in coordination with, and through support
from the High Court of Local Finance, which was established to support local economic
development.

Despite the current financial difficulties facing municipalities, we believe the legislative
amendments will create strong investment potential across all Tunisian municipalities.
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INVESTMENT CLIMATE AT PARTICIPATING MUNICIPALITIES

As part of this initial assessment, we communicated with the three mayors and senior staff from the
three participating municipalities to mainly inquire about:

e Their interest in for-profit investments.

e The existence of investment committees/teams and associated plans.

e Interestin joining or establishing investment funds.

e Interest in cooperating to identify investment opportunities and solicit investments into these
opportunities.

All three municipalities expressed strong interest in cooperating with our team to improve their
investment climate, although each had different aspirations and certain limitations as highlighted below.

Karak
The Karak mayor and his team confirmed their interest in cooperating with our team to support their
investment activities. Key findings from Karak include:

e Karak has an investment committee that has drafted an investment plan and has identified
several potential projects the municipality can and should invest in including a shopping center
and a factory.

e There isinterest in creating a union of municipalities from around Karak to support co-
development by combining resources and opportunities.

e The Karak mayor confirmed their interest in creating an investment fund or joining any existing
effort that may avail improved financing abilities to the municipality.

e The mayor also confirmed keen interest in riding the PPP push currently taking place in Jordan.

In summary, Karak has interest in promoting investments, a team tasked with investment promotion,
and intent to join or create an investment fund.

Jdaidet El Chouf

The recent events in Lebanon highlighted the strong divide between the populous and government, and
increased the pressure on local development as a potential solution for the deep economic crisis facing
Lebanon. Our review of the situation at Jdaidet El Chouf highlighted the following:

e Municipalities in Lebanon are used to having autonomy in decision making.

e Jdaidet El Chouf is a member of the Union of Shouf Souayjani Municipalities.

e Investment appetite is there, and the team will support our efforts towards identification and
advancement of investment opportunities.

e Given the relatively old municipal law and restrictions on municipalities to utilize normal
banking instruments, our assessment is that Jdaidet El Chouf will neither be able to join existing
investment funds nor establish its own fund, however, this issue will be further investigated
during the next phase of this engagement.

Monastir
Given the recent push to empower local governance in Tunisia, and through a discussion with the mayor
and his senior staff, we would like to highlight the following:
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e There is strong interest in investment promotion at Monastir.

e On October 3, 2019, the Monastir municipalities issued a decision to form an investment
committee tasked with an inclusive investment plan that involves all members of society
through public forums.

e The mayor indicated their need for investment promotion support, especially for tourism-
related projects that require deep analysis and business planning.

e The mayor stated there is no current interest in joining or forming investment funds even if such
activities are permissible by law.

In short, Monastir seems to be heading in the right direction and has the legislative support and
empowerment to improve investments and relevant returns for the benefit of all its citizens.

—
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SUMMARY AND RECOMMENDATIONS

Municipal laws and laws related to local governance and investments have undergone substantial
changes in Jordan and Tunisia, and Lebanon has recently enacted a PPP law.

In Jordan, municipal and PPP laws are still being amended and are expected to become more favorable
both to local empowerment and ability to invest directly or through investment funds. Karak has a good
number of potential investments that have been highlighted by the municipal investment committee,
and the mayor and his team intend to put all required resources towards attracting local and
international investments. Although the updated municipal and PPP laws are not ratified yet, we expect
these laws to allow municipalities to enter or create investment funds, and even if such action is not
directly permitted under the updated laws, there are other means including through the Jordanian Cities
and Villages Development Bank for Karak to solicit investments into local project. Jordan also has several
public funds including the Innovative Startups and SMEs Fund, which can participate in municipal funds.
Lastly, a coalition of municipalities from the Eastern, Central, and Southern Badiya of Jordan has recently
been approved, which will pave the way for a similar coalition for municipalities of greater Karak, and
thus increase the number of potential projects and access to finance.

In Lebanon, the municipal law is old but includes a healthy measure of local empowerment. The
Lebanese PPP law is recent and incentivizes PPP project promotion and creation, however, Lebanon has
deep political challenges related to trust between the citizens and central government, and to a certain
extent between municipalities and central government. These challenges will make it difficult for
municipalities to take investment decisions that may require central government approval, especially for
relatively large investments. Jdaidet El Chouf ...

As for Tunisia, we believe given sufficient time for the new laws to take effect in practice and for
municipalities to overcome historical financial challenges and debt, the country will have the best local
investment climate out of the three participating countries. Most importantly, Tunisia has a constitution
that pushes administrative decision making to the citizens, empowers women and youth, and allows
municipal leaders to take any investment decision that can lead to the improved well-being of local
citizens. In short, we believe practice will create the required paradigm shift to move the country to a
new level of innovation and economic prosperity.

Based on this review, we recommend the next actions be taken for each of the three municipalities:

For Karak, we believe the updated laws will avail stronger decision-making powers to municipal leaders,
and thus we recommend the following actions:

1. Initiate an investigative process with the investment committee and local community to
highlight and prioritize investment opportunities.

2. Prepare an investment prospectus for the project most suited for immediate investment.

3. Agree with the Karak municipal team on best approach for investment (e.g., public, private,
direct, through a bid, etc.)

4. Meet potential investors or PPP partners including the Jordanian Cities and Villages
Development Bank (JCVD) to pitch the project opportunity.

5. Stay abreast of changes to relevant laws and take advantage of any favorable changes to
improve the investment plan and close potential investments.
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For Jdaidet El Chouf, we will meet the municipality and union leaders if possible to clarify the issue of
investment fund participation and will:

1.
2.
3.

4.

Work with the municipal team to identify investment opportunities.

Prioritize low-hanging opportunities.

Meet union members to try and advance joint projects with other union municipalities. This
effort is intended to attract a larger investor base.

Prepare investment pitches and present to potential investors.

For Monastir, we need to go through the following suggested steps:

1.

Meet with the newly established investment committee to better understand their goals and
priorities.

Support the committee to highlight and prioritize investment opportunities in partnership with
the local community.

Prepare an investment prospectus for the project most suited for immediate investment.
Agree on best approach to attract investors.

Pitch the project to potential investors alongside the investment committee in an attempt to
close such investment.

For all three municipalities, we need to design investment funds including fund mandates and sizes,
investment criteria, governance models, authority matrixes, legal structures, and target sectors. For
Monastir, the design will be submitted, and no further action will be taken since there in no current
interest in setting up an investment fund. For Jdaidet El Chouf, the design will be submitted to ...

In Karak, the design will be drafted based on existing laws, and will need to be modified when the
amended laws are passed. Under the current legal structure, there are no reasons to prevent the
formation of municipal investment funds, but support from entities like the JCVD bank may be required.
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APPENDICES

e The Jordanian Municipal Law Number 41 for the year 2015.

e The Jordanian Public Private Partnership Law Number 31 for the year 2014.

e The Lebanese Municipal Law number 118 for the year 1977.

e The Lebanese Public Private Partnership Law number 42 for the year 2017.

e The Tunisian 2014 Constitution.

e The Tunisian Local Government (Municipalities) Law number 29 for the year 2018.
e The Tunisian Governance of Public Assets Law number 23 for the year 2008.

e The Tunisian Public Private Partnership Contracts Law number 49 for the year 2015.
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